
OVERVIEW AND SCRUTINY MANAGEMENTCOMMITTEE 
20 November 2015 

 

 

Call-in of the decisions taken on 11 November 2015 by the Cabinet 
regarding the residual waste project 
 
 

1 This decision has been called in, in accordance with the Council’s constitution.  
The following information is attached to the report: 

 
 Appendix 1 – Call-in notice 
 Appendix 2 – Cabinet Decision Statement 11 November 2015 
 Appendix 3 – The report considered by the Cabinet on 11 November 2015 

(the exempt annex is available to members on request) 
 
 
2  Consideration of the Call-in by the Overview and Scrutiny Management 

Committee 
 
 That the Overview and Scrutiny Management Committee decides 
 
2.1 Whether it agrees, wholly or partially with any of the grounds set out in 

the call-in notice. 
 
2.2  Which of the options set out in paragraph 4.1-4.4 of this report is to be 

adopted and, if any, what qualifications, comments, modifications and/or 
alternatives are to accompany that decision. 
 

3 Background 
 

 The Constitution sets out the call-in procedure rules. Any decision which is the 
responsibility of the Cabinet, but not yet implemented, can be called-in within a 
prescribed timescale. Call-in should only be used in exceptional circumstances 
and be invoked only when there is evidence to suggest one or more of the 
prescribed grounds has been satisfied. 
 
 

 
 



Upon receipt of the call-in notice the grounds were reviewed by the Chief 
Executive and Monitoring Officer, with advice from the Head of Legal Services.  
Their view is that the first of the grounds for call-in is not factually correct as 
the Director: Communities and Infrastructure will not sign the deed of variation 
restatement until negotiations have been completed.  It is established practice 
for directors to sign-off contracts once the detailed arrangements are in place 
and this happens on a regular basis through Cabinet report authorisation.  In 
the opinion of the Chief Executive, this ground for call- in lacks validity.  This 
leaves the remaining ground for call-in for consideration by OSMC;  
“the Cabinet, the Leader of the Council or a Cabinet Member or Officer under 
delegated powers acted contrary to the Cabinet Procedure Rules, the Access 
to Information about the County Council’s Formal Business and/or the 
principles of decision making set out in Part 2, Article 7.02 of the Constitution.  
There are four aspects to the ground for call-in. 
 
The call-in is signed by 5 members of the Liberal Democrat Group.  As such, 
Councillor Jeremy Hilton was notified of the above position by email on 12 
November 2015 and orally responded that he is content with this position. 
 
 

4  Matters to be considered by Overview and Scrutiny Management Committee 
 
The first stage in the process is for the committee to decide whether it agrees, 
wholly or partially with the ground for call-in. 
 

  The Cabinet, the Leader of the Council or a Cabinet Member or Officer under 
delegated powers acted contrary to the Cabinet Procedure Rules, the Access 
to Information about the County Council’s Formal Business and/or the 
principles of decision making set out in Part 2, Article 7.02 of the Constitution. 

  
 The matter contravened is: 
 7.02.3 – They should take proper consultation with others. 

 
If the committee does agree with the grounds for call-in then members will 
need to consider the report presented at the Cabinet meeting on 11 November 
2015 (Appendix 3), the Cabinet Decision Statement for that meeting (Appendix 
2)  and the response from the Cabinet Member for Finance and Change 
included in this report.  
 
The following options are available to the committee: 

4.1 Support the decision without qualification or comment (in which case it can be 
implemented immediately without being considered again by the Cabinet, 
Leader of the Council or Cabinet Member).  



 
4.2 Make adverse comments regarding the process when set against the guiding 

principles for decision-making, but no adverse view on the decision itself (in 
which case it can be implemented immediately, with the committee’s 
comments being set out in a report and considered by the Cabinet, Leader of 
the Council or Cabinet Member). 
 

4.3 Propose modifications to the decision or an alternative to the decision to 
achieve the same effect (in which case the implementation is delayed until the 
Cabinet, Leader of the Council or Cabinet Member has received and 
considered a report of the Overview and Scrutiny Management Committee 
and decided how to proceed). 
 

4.4 In exceptional circumstances (which shall be determined by the Overview and 
Scrutiny Management Committee and recorded in the minutes) arrange for the 
full Council to review or scrutinise a decision and decide whether or not to 
recommend the Cabinet, Leader of the Council or Cabinet Member to 
reconsider the decision and/or consider an alternative decision recommended 
by full Council.   If full Council does not recommend the Cabinet, Leader of the 
Council or Cabinet Member to reconsider the decision and/or consider an 
alternative decision, the called in decision may be implemented immediately. If 
full Council does recommend the Cabinet, Leader of the Council or Cabinet 
Member to reconsider the decision and/or consider an alternative decision the 
called in decision shall not be implemented until the Cabinet, Leader of the 
Council or Cabinet Member has considered the recommendation of full 
Council and decided how to proceed. 

4.5  In the event the decision is further considered by the Cabinet or Cabinet 
Member, the Cabinet or Cabinet Member may do any of the following and the 
reasons for its or his choice will be published and reported to the next meeting 
of the committee. 

 
1 Confirm the called-in decision without modification. 
 
2 Confirm the called-in decision with modification. 
 
3 Rescind the called-in decision, take the alternative decision 

recommended by full Council or (if considered appropriate) propose a 
new one.  

 
4.6  If the Committee does not agree with the ground for call-in, then the Cabinet 

decision stands. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 



RESPONSE FROM THE CABINET MEMBER FOR FINANCE AND CHANGE 

As all members of the committee will be aware, the call-in process addresses 
procedural flaws in decision making, and not the merits, or otherwise, of a 
decision. As such I have not reiterated the substantial benefits that the Javelin 
Park project offers to Gloucestershire. In any event, Cabinet’s decision does 
not relate to whether the Javelin Park project goes ahead or not. That decision 
was taken in September 2012 and the contract signed the following year. 
Cabinet’s decision this month relates to how the council pays for the delays in 
implementing that decision in the most effective way. Although this committee 
is not considering the merits of the decision, it is worth noting that the 
alternative to the approach taken would have been to finance the project less 
efficiently, taking funds away from frontline services in other areas. 
 
Addressing the Call-in 
 
The Cabinet acted contrary to the Cabinet Procedure Rules, the Access to 
Information about the County Council’s formal business and/or the principles 
of decision making set out in Part 2, Article 7.02 of the Constitution 

 
In particular the following parts of the constitution were contravened-   
 
7.02.3 They (‘decisions’) should take proper consultation with others- 

 
The call-in notice states the constitution incorrectly.  The notice states “7.02.3- 
They should take proper consultation with others”.  In fact, what the 
constitution says is “7.02.3-They should take proper account of consultation 
with others”.  This is an important difference. The constitution does not require 
consultation before a decision is taken.  It requires that Cabinet pays proper 
attention to any consultation that is carried out.   
 
I have sought legal advice and I am told that the obligation on the Cabinet is to 
consider and take account of any consultation which has been undertaken in 
making its decision.  This reflects the general law that a public body is obliged 
to consider the outcomes of such consultation if consultation has been 
undertaken. As no consultation in respect of this decision was required by law 
and no consultation took place, there cannot have been any failure to take 
account of such consultation. 
 
Under the council’s constitution, it is not a valid ground for call-in to argue that 
there should have been more consultation.  It is only a valid ground of call-in to 
argue that if consultation took place proper account was not taken of it.  The 
call-in notice provides no evidence of any consultation being ignored – in fact it 



tries to suggest consultation didn’t take place.  This is not a valid ground for 
call in. 
 
However, I will take the opportunity to respond to the points raised in the call-
in. 
 

A. The Council continues to hide behind the protection of commercial 
confidentiality when members have asked questions about the project, 
including the cost of gate fees presumably have now increased since the 
renegotiation of the contract and also in spite of the Information 
Commissioner’s order to release details of the contract. 

 
The council has strictly followed legal advice and government best practice in 
making as much information as possible available to members and the 
public.  Such concerns have been raised and rejected at two previous call-ins. 
Although it is not related to the validity of this decision, it is also worth noting 
that the Council is following the rules set out by the Information Commissioner 
fully in responding to Freedom of Information requests.  
 

B. Although certain figures in terms of costs involved as a consequence of 
planning delay or inability to obtain planning has featured on the pink 
exempt paper; Cabinet has nevertheless failed to show all detailed costs 
involved to members of this council including the gate fees. 

 
The figures here have been clearly set out in the pink paper available to 
councillors. Further detailed information has been provided to councillors who 
have requested it including Councillor Hilton. 

 

C. Members of this Council have not been properly briefed in terms of how 
the £17 million one-off financial contribution paid will actually provide 
any long term savings to this council. 

 
This is set out in Annex 1 to the Cabinet Report. There are two ways that the 
costs of delay can be funded, either through a one off payment or through 
higher ongoing costs. By making an upfront payment the Council will save 
more money in the long term, helping us support crucial frontline services. 

 

D. Cabinet have also failed to give assurance that a £17 million one off 
amount will not curtail and negatively impact other projects. 



 
I gave Councillor Hilton this specific assurance in response to his question 3 
at Cabinet.  

 
This call in has comprehensively failed to demonstrate that the Cabinet 
failed to give adequate account to consultation. As such, I hope that the 
committee will reject it and allow the Council to benefit from savings it would 
deliver to support other key services.    

 
Councillor Ray Theodoulou 
Deputy Leader of Council 

 
 

 


